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1 Recent Legislative
History

TheLegidative Review Committeewasset upin
August 1990toreview theCommunity ServicesActs
1984- 1986 and theLocal Government (Aboriginal
Lands) Act 1978- 1981 and to recommend anew
legidativeframework. TheAborigind and
Torres Strait 1dander Committee devel oped self-
government optionsfor Aboriginal and Torres
Strait Iander peopleregardliessof land tenure,
location, popul ation, cohesiveness or resources.
The government responded to these
recommendationswiththeAlternative
Governing Structures Program.

TheParliamentary Committee of Public
Accounts (PCPA) began aninquiry in 1990
into thefinancial administration of Aborigina
and Torres Strait 19 ander Councilsbecause of
poor audits. The PCPA recommended more
autonomy for councils, better proceduresand
moretraining and support for councils.

TheElectord and AdminigrativeReview
Commission’sLoca Authority Electoral Review
which commenced in 1990 wasasked by
Aborigind peopleto consider whether
Aborigina councilswereloca authorities, and
wheat their relationship wasto mainstream local
authorities. Some of thisdiscussioninformed
theLocal Government Act 1993whichdlowsfor
joint local government and joint action by local
governments.
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The Queend and Government granted agreater
measureof landrightswiththe Aboriginal Land
Act1991 and TorresSraitIdander Land Act 1991
TheDOGIT communitiesarestill working
under theDOGIT legidation whileclamsto
theLand Tribunal arebeing heard. Itisnow
possibleto claim land on areasoutside DOGIT
including national parks.

InMabov Sateof Queendand (No. 2), ddiveredon
3June 1992, the mgority decision wasthat the
Meriam peoplewere entitled asagainst the
wholeworld to the possession, occupation, use
and enjoyment of theland of the Murray
Isdandsinthe Torres Strait. Themgjority of the
High Court held that the common law of
Australiarecognisesnativetitle, and that this
wasgpplicabletomainland Austrdiaaswell as
Murray Idand. TheCommonwesalth
Government then passed theNative Title Act 1993
and the Queend and Government passed
complementary legidation, theNative Title
(Queendand) Act 1993, prior tothe
Commonwedthlegidation.

Inthe Wk PeoplesvsSateof Queendand, ddlivered
on 23rd December 1996, the High Court of
Australiaheld by a4:3 mgjority that the grant of
apastoral leasedid not necessarily extinguish
nativetitle. It washeldthat nativetitlerights
and interestsmay co-exist withtheinterestsof a
pastoral |essee, but in the event of aconflict, the
pastord lessee’ srightswould prevail.

Theimplicationsof thisdecision arefar
reaching for both State and Federa
Governments. After theMabo (No. 2) decisonit
wasthought that nativetitle might continueto



existinonly 15% of land in Queendand, asit
wasassumed by al Governmentsthat nativetitle
was extinguished by thegrant of apastoral lease.
For thisreason the Commonwealth Native Title Act
1993 provided important and substantia legal
and procedural rightsto nativetitle holders.
Sincethe Wik decisionitisclear that nativetitle
may exist onalarger proportion of the State,
and that the thousands of dealingsin land
before that decision, made on the assumption
that nativetitlewasextinguished, may beinvaid.

The Federa Government’sresponseto the Wik
decision, the 10 point plan, seeksto resolvethe
uncertainty created by that decision and provide
clear guidance asto the current state of native
titlelawin Augrdia TheNative Title Amendment
Bill of 1997 washeavily amended inthe Senate.
TheHouse of Representativesrejected the Bill
inthat form and debate i s soon expected to
resumeinthe Senate.

Many Aborigina community representatives
have expressed concernthat the Bill would

effectively extinguish Native TitleRights
conferred by theMabo and Wik decisions
of the High Couirt.

2.2 Royal Commission into
Aboriginal Deaths in
Custody

The Roya Commissioninto Aborigina Degths
in Custody was established in 1989 following
public concern over thedeaths of 99 Aboriginal
peoplein police custody and prisonsbetween 1
January 1980 and 31 May 1989. Twenty-seven
of these deaths occurred in Queendand.

The Commissionlooked at the circumstances of
each death and the experience of Aborigina
peoplethrough 200 years of contact with non-
Aborigina society. Thisincluded close
examination of the social and historical factors
of colonisation and itsrange of impactsonthe
livesof Aborigina people.

TheFinal Report of 1991 had many
recommendationsthat refer broadly or
specificaly to how each government department
or agency should consult or negotiate

with Aboriginal peopleand communities

andtothe need to beaware of, and to

apply, therelevant protocolswhen
doing so.

All thesereferencesaretoo
numeroustolist. Itisuseful,
however, toreview thefollowing
key references.

Protocols for Consultation and Negotiation with Aboriginal People
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» Toensuremeaningful consultationis - » Regiond consultationstakeplaceinreation
established and maintained, consistent with : to funding prioritiesand the active
theRoyal Commissioner’ srecommendations, participation of Aborigina and Torres Strait
for each relevant Department or agency and : Idander communitiesissought inthese
at the" whole of Government” level. ” : processes. Whereaserviceisfunded, thereis
: heavy emphasisonloca designand
Tomonitor theimplementationof regional - development activitiesin relation tothe new
consultation and co-ordination arrangements Hvice©
ensuring that representativesof Aboriginal :
and Torres Strait Idander communitiesare © AlsotheLegidativeSandardsAct (1992) Queandand
abletomeet regularly withregional executives  ©  containsfundamental legidativeprinciples
of relevant Departments.® . requiring consultation with Aborigina and
. TorresStrait Iander peopleon legidation that
Recommendeation 188 - that governments * gfectsthem.
negotiate with appropriate
Aborigina and Torres
Strait Idander

organisationsand
communitiesto determine
guiddlinesastothe
proceduresand processeswhich
should befollowed to ensurethat the
self-determination principleisappliedin

thedes gn and impI ementation of any p0| i cy C Australian Government (1991), Royal Commission
or program or the substantial modification of into Aboriginal Deathsin Custody (Final Report), (p. 2 Vol
any policy or programwhichwill particularly  © 3, AGPS, Canberra
affect Aborigina or TorresStrait Iander
peopl a9 8 ibid., (p. 3 Vol 3)

° ibid., (p. 199 Vol 3)

10 jbid., (p.202Vol 3)
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2.3 Bringing Them Home -
The National Inquiry
into the Separation of
Aboriginal and Torres
Strait Islander Children
from Their Families

The National Inquiry into the Separation of
Aborigina and Torres Strait I ander Children
from Their Familieswas established by the
Federal Attorney General in1995. Itwas
conducted by the Human Rightsand Equal
Opportunity Commission (HREOC). The
Inquiry submitted itsreport to the Federal
Attorney Genera inApril 1997.

Briefly, thelnquiry and each State
Commissioner had amandateto validatethe
storiesof generationsof Aboriginal and Torres
Strait I ander peoplewho, until the lnquiry,
had carried the burden of having become
separated fromtheir families. Virtualy every
Aborigina and Torres Strait Idander family was
affected either directly or indirectly.

Therearefifty-four (54) core recommendations
with forty-nine (49) sub recommendations. Of
thistotal, twenty-nine (29) coreand sub
recommendationsrelate directly to consultation
or negotiation strategies. They aretoo
numerousto list and al areimportant. Some of
themajor consultation and negotiation
drategiesareasfollows:

“That dl Augtraian parliaments...stateand
territory police...churchesand other non-
government agencies...acknowledgethe
responsibility of their predecessorsfor thelaws,

policiesand practicesof forcibleremovals...and
having played aprominent roleinthe
implementation and administration of theabove
and...negotiatewith the Aborigina and Torres
Strait Iander Commission aform of wordsfor
officia apologieswithwideand culturally

appropriatepublicity.”

“That the Aboriginal and Torres Strait |slander
Commission, in consultation with the Council
for Aboriginal Reconciliation, arrangefor a
nationa Sorry Day to be celebrated each year to
commemoratethe history of forcibleremovals
anditseffects.”

“That churchesand other non-government
welfareagenciesthat provide counsdlingand
support servicesto those affected by forcible
removal review thoseservices, in consultation
with Aboriginal and Torres Strait [Iander
communitiesand organisations, to ensurethey
areculturally appropriate.”

The other areas of consultation and negotiation
consideredinthelnquiry Report relateto:
Compensation/Reparation; Minimum Access
Standardsto Aboriginal and Torres Strait
Idander Family Information Servicesand
Records; Indigenous Repositories, Research
Programs; Hedlth Professiona Training;
Accessto Private Collections; aNational
Framework of Self-Determination; National
Standardsof Legidationfor Aborigina and
Torres Strait ISlander Children; and National

1 Human Rights and Equal Opportunity Commission,
Bringing Them Home - The National Inquiry into the
Separation of Aboriginal and Torres Srait Islander Children
from Their Families, AGPS, Canberra 1997 (pp 36;44).
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Standardsfor Aborigina and Torres Strait
Idander Children under State, Territory or
Shared Jurisdiction.

The Queend and Government hasacknowledged
the significance of thisreport. On 3 June 1997,
the Parliament of Queendand on behalf of the
peopleof Queendand, expresseditssincere
regret for the personal hurt suffered by those
Aboriginal and Torres Strait |dander peoplewho
inthepast were unjustifiably removed from
their families.

It isimportant now that these past practices
havebeenrevealedtodl Austrdians, andindeed,
theworld, for agenuinejourney of
reconciliation and healing to becomethefuture
focusand direction of al thenation.

2.4 Department of
Aboriginal and Torres
Strait Islander Policy
and Development

The Department of Aboriginal and Torres Strait
Idander Policy and Development (DATSIPD)
is developing alead agency rolein providing a
whole-of-government responseto Aborigina
and Torres Strait |dander issues.

Queendand hasasignificant proportion of the
population of Australia sAborigina and Torres
Strait Idander peoples.
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The Department recognisesthisand the
inequitablerelationship between Aborigina
peopleand thewider community which
manifestsitself in poor health, high
unemployment, low educationa achievemert,
low income, highimprisonment rates, family
instability and overcrowded housing.

“ Effective consultation, negotiation and
collaborative action between Government and
Aboriginal and Torres Strait |dander peoples
could, inthefuture, focus on thefollowing:

» Strengthening and rebuilding Aborigina and
Torres Strait Ilander cultures (healing);

 Providing themeanstowards self-sufficiency;

 Buildinganew relationship (reconciliation);
and

» Promoting self - determination and self -
management.” 2

The coreto effective and successful
consultation and negotiation could be summed
up inthe Department of Aboriginal and Torres
Strait Idander Policy and Development’s
philosophy of:

RESPECT CULTURES;
RECOGNISE TRADITIONS;

RECONCILE PAST AND PRESENT.

2 Officeof Aboriginal and Torres Strait Islander Affairs,
Department of Family and Community Services, Negotiating Change
(Unpublished Working Paper), Brisbane, 1995



